In the context of the European Union, these conditions are framed first and foremost in the principles of the free movement of persons. More concretely, the doctors' right to move to other Member States is derived from the free movement of workers, 2 the freedom of establishment 3 and the free movement of services.
4
Whereas the freedom of establishment refers a/o to the situation where someone establishes himself as self-employed in another Member State, the free movement of services is more related to the situation where someone moves temporarily in order to provide certain services (without having the intention of establishing oneself in the Member State where the service is provided). European secondary legislation crystallizing the free movement of doctors is extensive.
It comprises a/o Regulation 1612/68 fighting discrimination, the legislation for co-ordination of the different social security systems (Regulation 1408/71) and the legislation to decide which criteria labour law provisions can be used in case of a temporary movement of workers (Directive 96/71).
Apart from this general European secondary legislation, there is the specific legislation which deals with the mutual recognition of diplomas and titles; for doctors, this is specifically regulated through the so-called "Doctors' Directive 93/16/EEC". 5 Contrary to the other relevant secondary law, it has a specific 6 approach towards doctors. Secondly, the recognition directive has a much broader scope than one would expect from its name, since it contains measures to facilitate the concrete realisation of the free movement. Besides providing rules, applicable for the mere recognition of diplomas or the "taking up" of the profession, it coordinates the professional rules for the "pursuit" of the profession such as the requirement of documents, applicability of disciplinary measures etc. For these reasons, the Doctors' Directive can be considered as the most crucial legal instrument for "moving" doctors. Recently, a new Directive on professional qualifications 2005/36/EC, 7 affecting as well the doctor's Directive, entered into force.
This contribution first gives an extensive overview of the current Directive 93/16 and its shortcomings what concerns the ability to organise a free and patientsafe movement of doctors. Then, the innovations of the new Directive 2005/36 are being sketched and we evaluate whether they were able to offer solutions for the shortcomings of the current directive.
2.
Current Doctors' Directive 93/16
Introduction
2. The free movement can only succeed if the national rules concerning the "access to" or the "taking up" of the profession and those concerning the "pursuit" of the profession are coordinated. Although these national rules mostly do not distinguish according to nationality, they can still have a hampering effect on people who have studied or worked in another Member State.
Thus, the directives on the recognition of professional qualifications do not only serve the mutual recognition of diplomas, certificates and professional qualifications -which regulate the taking up of the profession -but also the coordination of the rules to practise the profession, such as disciplinary rules, the requirement of documents etc… 3. The current legal framework on recognition of diplomas consists out of two types of directives: sectoral or vertical directives and general or horizontal ones.
The general 9 directives are characterised by a mutual -but not automaticrecognition of diplomas and other titles of qualification, without prior harmonisation of training requirements. The host Member State can decide each case separately and can, as appropriate, impose compensating measures like an aptitude test or an adaptation period, which normally the applicant can choose freely. As a consequence, for professions falling under the scope of the general system, there is less freedom of movement.
The main characteristic of the sectoral directives is that they concern a certain (regulated) profession 10 and that they provide an automatic recognition of diplomas for which the required training meets certain minimum requirements.
